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STATE OT NEW YORK

STATE TAX COHHISSIO}I

6.tl I 7;vx 'D€7'
l2zs--G_o- -8."s,\ 

{_Pa,'.ctl,
-Fti , :  .

In the lhrtter of Fetition

of

TER BUS}I 8 POI{ELL. II{C.

for rafund of fnanchiae tax
unden Artlolo 9-A of the
tax 1aw f,on tho fiaeal y6ar
andsd 6190172.
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Tha taxpayGr having fl,led a patition for refund of,

franchiEe tax undsr ArticLe 9-A of the tax Law for the FYE 613g172)

and a hoanLng havLng been hold at the offi.ce of the State Tax Com-

mLeaLonl State Campuer Albanyn N. Y., at which hearing T. E. Devinet

Secnstary-Tneaeur€r, and M. f. Dalyl Esq. of councell appeared and

tha nscord havLng b6.€n duly cxasined and considencd by the State

Tax Coruaiasion,

It iB hereby foundl

(f) Ten Bush E Porscll, Inc. (rfTar Bushn) lE engaged in

bueLneac as a genenal insuranot ag6nay. It fllcd a return fon thc

FYg 6180177 comput ing a th i rd al tqrnat ive tax of  $201160.00 baeed

on entLne nst incone plua of,f, iaersf compeneatl.on of $7f2r592.00 aa

followa:

Entine net income
Plus offl.oera I compensat{on
Total
Less epecl.fic exenption
BaLanca
B&s6 - 30$ of, balancs
Altennative tax at 9t

l rg  ,090 .  00
7L2r592 .00
?6L ,682 . .oo
l5  rooo.0o

7r l6 r68? .00
224  )00  5 .  00

2  o ,160 .  o0
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The taxpaystr subaequently filed an anendcd netunn deLcting

oonpansatLon paid to elght offlcena in the amount of $39$r765.9lt;

and conputing the alternat:lvc tax based on compencation of $3170836.01

pald to tan othen officens, neeul.t lng ln a refund clalnr of $111095.00.

(2) Bassd on a fleLd audit examinationr the Conporatl.on

Tax Bureau dioalloned thq nefund clairn and asaerted a deficlcncy of

$30.00 baaad on dLrectoner focE of  $11100.00 paid to of fLcGrBr Such

amount had not becn inaluded ae officsrst componaation on the

original rcturn.

(3) Tho ficld audit examinatLon discloged that all,

el,ghtccn officene shotrn on the original. netunn wers el.cctcd or

appointed by thc Board of Dinector.s, and held thesgcLvsa out ae

offiaene ln thein bueJ.nsee dealingo. The cight offLsens who trare

onitted fnom the anended retunn held ths titlc of, Senior Vlce-

Preeldont or Vicc-Pnesl,dent. They wclrc furnl.Ehsd nith offLao cpaca

and accr:etanj.aL aanvLceg and nonc treated ae employaea, not inda-

pendent contnsctorsr f,on gocLal eecur"ity tax and Fedcral and $tate

paynoll and *l,tholding tax purpoaca. Ter Buah contenda that the

oonPcnsatlon pald to ths elght offLcenr at Lrsue ahould be axcluded

beeauae thqLn titles wcnc confenrred to onabl,e tharn to bettcn promota

thelr ealea effonta. ThsLn conpensatj.on wae dependont on Eal,cr

vol.uno and they tterG not aeeLgnod any adnlniEtnative functLona.

(tl) $eetion 21,0.1 of the tax l.aw raade in pantr

nThe tax r , . ehall be . . . (3) conputed at the
rat6 of nine per centun on thinty pen centum of
thc taxpayarfs entire net inconc pJ.ue aaLarica
and other eCIsponsatlon pa{d to the taxpayenfa
slectad or appointed off{aers and to eveny
atookholden owning dn GxcGBB of, flve per ecntun
of i.te lsrued capLtal Ftock mlnus f,ifteon thou-
ganddo l ,La rg  r . .  r l
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(5) $ection 3.20c of RuLl.ng of the State Tax Comml.eaion

datsd Hareh llt, 1962 n€sds in partr

nAn |elrcted on appoLnted offLcerr ineludee . r ,
v{gq-pFagident . . .ff , | . thero sust bc included aL), conpcngation
reosived by an officen from the conporation in
anlr capdraity, includLng dineetongt f,eos.tr

The State Tax Connisslon haneby

DECIDES:

(A) Sincq eII eLghtecn officens were elccted or ap-

poLnted officeneI the entire compcnsation paid to thoa, includlng

dl,nectone| fese1 Dust bo includsd in conputLng thc base fon the

thhd altsrnative tax.

(ts) Taxpayerrs clcin for refund i.s denisd and thc dcfLc-

iency of $30.00 Lndlcated in (2) io affl.rncd, togcthcr with Lntcreat

in aooordance with Seatlon 108$ of the tax lar.

Datcdl Albany, Ner* Yonk

th i l  3 rd  Day o f  Ju ly  L975.

STATE TAX COHHISSIOH


